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1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 20-39 are finally rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. In claim 20, line 7, and "said article group "is 
indefinite, as" group of articles is the language previously said. Applicants' language is 
inconsistent or indefinite. See also claims 28 and 29, lines 2-3 and 3, respectively. The 
patentable significance of imaginary future articles being disposed in columns and rows 
is indefinite; as such contents are never positively defined as part of the claimed 
structure in the claims. "A carton for enclosing a group of cylindrical articles" does not 
define a group of articles per se. 

In claim 22, line 1 , "said article" is inconsistent with claim 20, line 6, as originally 
"at least one article" is recited, now only a single article. See also claims 23 and 24, line 
1 of each. See also claims 23 and 24. In line 2, there is no basis for "uppermost row". 

In claims 25-27, line 1 of each, "said detachable portion" is inconsistent with 
claim 20, line 4, "at least one detachable portion". 

Claims 32 and 33 are duplicates of claims 30 and 31, rendering each duplicate 
claim redundant. 

In claim 34, line 7, "an upper and a lower severance line" is indefinite, as it 
appears only one severance line is being defined. Accordingly, in line 9, "upper and 
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lower severance lines" lacks antecedent basis from line 7. See also claim 37 for the 
same problems. 

In claim 36, lines 1-2, "said severance line in said first wall and said second wall" 
is indefinite, as plural severance lines have been defined but nary a single line in both 
walls. In line 1 1 , a single endmost article does not define an endmost column, but the 
endmost articles do, although the latter is not so defined. See also claim 39. 



3. Claims 32 and 33 are objected to under 37 CFR 1 .75 as being substantial 
duplicates of claims 30 and 31 , respectively. When two claims in an application are 
duplicates or else are so close in content that they both cover the same thing, despite a 
slight difference in wording, it is proper after allowing one claim to object to the other as 
being a substantial duplicate of the allowed claim. See MPEP § 706.03(k). 



4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in- 

(1) an application for patent, published under section 122(b), by another filed in the United States 
before the invention by the applicant for patent, except that an international application filed under the 
treaty defined in section 351 (a) shall have the effect under this subsection of a national application 
published under section 122(b) only if the international application designating the United States was 
published under Article 21(2)(a) of such treaty in the English language; or 

(2) a patent granted on an application for patent by another filed in the United States before the 
invention by the applicant for patent, except that a patent shall not be deemed filed in the United 
States for the purposes of this subsection based on the filing of an international application filed under 
the treaty defined in section 351(a). 
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5. Claims 20-21 and 23-29 are finally rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Vizethann (3,237,837). Claims 20-22 and 25-29 are finally rejected under 
35 U.S.C. 102(e) as being anticipated by Miller (Figures 7-10)(2004/0089671). Claims 
20-21 and 25-29 are finally rejected under 35 U.S.C. 102(e) as being anticipated by 
Bates (2004/0232214). Each discloses a carton for enclosing a group of cylindrical 
articles comprising a plurality of walls (12-18, 24-30; 114-120; 16-24) hingedly 
connected to one another, and at least one detachable portion (56, 58; 1 74; 70). 

As to claim 21 , each discloses at least one partially detachable portion (60; 176 
in Figure 10; 80). 

As to claim 22, Miller discloses an uppermost row article being exposed. 
As to claim 23, Vizethann discloses a lowermost row article being exposed. 
As to claim 24, Vizethann discloses a vertical row between upper and lower 

rows. 

As to claim 25, the at least one detachable portion is defined by a frangible line 
(50, 52; 194, 194a; 50, 52). 

As to claims 26 and 27, the at least one partially detachable portion is defined in 
part by a frangible line (62; 188; 64 or 66) and a fold line (20; 190; 54). 

As to claims 28 and 29, the openings of each could so act if the articles were 
actually located in the carton. 

6. Claims 30-33 are rejected under 35 U.S.C. 102(e) as being anticipated by Spivey 
(6,578,736). Claims 30-33 are rejected under 35 U.S.C. 102(b) as being anticipated by 
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Lingamfelter (6,283,293). Each discloses a package comprising a plurality of cylindrical 
articles (C; A) disposed on sides thereof in a plurality of rows, wherein the endmost 
article in each of said rows defines an endmost column of articles and the articles 
adjacent to the endmost column of articles define a second endmost column of articles, 
and a carton (10; 10) enclosing the articles, the carton comprising a first wall (16 or 24; 
S/W) extending along ends of the articles in the rows and a second wall (42 and 90 or 
50 and 92; F/W) hingedly connected to the first wall and extending along the sides of 
the articles in the endmost row, and at least one detachable portion (42 and 79 or 50 
and 79; 12) detachably formed at least in part from the first wall and at least in part from 
the second wall, the at least one detachable portion when detached defining an opening 
that extends along the first wall, the opening exposing a space between the endmost 
column and the second endmost column (see Figure 3; see Figure 1B), the space being 
defined by articles that are in adjacent rows. 

As to claims 31 and 33, Spivey discloses an upper row and a lower row. 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. Claims 31 and 33 are finally rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lingamfelter ('293) in view of Spivey. To provide only two rows in the 
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package of Lingamfelter would have been obvious in view of Spivey as a different array 
of a dozen articles for dispensing as was already known in the art. 

9. Claims 34, 36-37 and 39 are finally rejected under 35 U.S.C. 103(a) as being 
unpatentable over Vizethann in view of Carr (3,263,861 ). Vizethann discloses a 
package comprising a plurality of cylindrical articles (as shown) disposed on sides in a 
plurality of rows and a carton (10) enclosing the articles, the carton comprising a first 
wall (24, 26, 36 and 38) extending along ends of the articles and a second wall (16) 
hingedly connected to the first wall and extending along the sides of the endmost 
articles in each of the rows, a removable portion (56, 58 and 60) defined by separable 
lines in each of the first and second walls, wherein the endmost articles in the plurality 
of rows define an endmost column of articles, the articles adjacent the endmost column 
define a second endmost column and the removable portion in the first wall defines an 
opening that extends along the first wall, the opening exposing a space between the 
endmost column and the second endmost column (not shown, but inherent from the 
shown article size and the shown opening size). Carr discloses a removable portion R 
defined by upper and lower severance lines (65 in Figure 5 and at 42 and the free edge 
of 26) in a second wall (18) and a connecting severance line (49 or 50) in the first wall. 
To modify the package of Vizethann employing the severance line arrangement of Carr 
would have been obvious in order to totally remove the removable portion from the 
carton so that it does not hinder dispensing of the articles. 
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As to claims 36 and 39, the relationship between severance lines appears met by 
the arrangement of Vizethann, as much as the subject matter can be ascertained. 

1 0. Claims 35 and 38 are finally rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over the art as applied to claims 34 and 37 above, and further in view of 
Spivey (736). To provide only two rows in the package of Vizethann as modified by 
Carr would have been obvious in view of Spivey as a different array of a dozen articles 
for dispensing as was already known in the art. 

1 1 . Applicant's arguments filed June 29, 2005 have been fully considered but they 
are not persuasive with respect to the rejections still made. With respect to claims 20- 
29, they remain, as written absent of contents, the references therein to articles being 
held imaginary and the relationship of the articles to the claimed carton as intended use, 
as applicants never positively include the articles in the claimed carton per se. A 
recitation of the intended use of the claimed invention must result in a structural 
difference between the claimed invention and the prior art in order to patentably 
distinguish the claimed invention from the prior art. If the prior art structure is capable of 
performing the intended use, then it meets the claim. See In re Casey, 370 F.2d 576, 
152 USPQ 235 (CCPA 1967) and In re Otto, 312 F.2d 937, 939, 136 USPQ 458, 459 
(CCPA1963). 
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With respect to the prior art and claim 21 , the described partially detachable 
portion (60; 176 in Figure 10; 80) of each reference will restrain articles by using the 
same portion as a closure flap for the opening provided. 

With respect to claims 22-24, since applicant does not positively include the 
articles in the claimed carton of claims 20-29, the relative exposure is arbitrary. By 
removing the detachable portion, all of the imaginary articles to be contained will be 
exposed as they all can thereby be removed in turn from the carton. 

With respect to claims 28 and 29, since applicants do not actually include articles 
in the carton, the relationship of the intended contents is arbitrary, as the imaginary 
contents could be of various sizes. 

12. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Bryon P. Gehman whose telephone number is (571) 
272-4555. The examiner can normally be reached on Monday through Wednesday from 
5:30am to 6:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mickey Yu, can be reached on (571) 272-4562. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Bryon P. Gehman 
Primary Examiner 
Art Unit 3728 
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